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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
cne may be against such order, to the appropriate authority in the following way :

0

Revision application to Government of India:

(4) tu sl<a zrca 3rf@fr1, 1994 #t er3r ft aa; ngmi a qatra err asq-er per qq# a aiaifr gt@tern an4at 3ref Ra, qral, fad i1au, Tua
fart, aft ifGra, flat ta a,i mf, { fact : 110001 "cbl" cBl" ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

1 .

(ii) In case of any loss of goods where the loss occur in transit from a factor r to
another factory or from one warehouse to another during the course of proces n a
warehouse or in storage whether in a factory or in a warehouse. \ •

(ii) . ~ 1=flc1 cBl" 'ITTA # ma i sra #t sfan fa#t 'f!O-§jlll'< m 3-jrlf cblx'<Sll~ if 'lll'
fcn-m -~U,§Jlll~ ~ ~ 'f!O-§jlll'< if 1=flc1 ~ \JITT9" ~ ,wt if, m fcITT:Tl° 70er qr averark ag fa5Rt
c!?T~ if ZIT fclnfr -~ u;s1 l 11'< "B ·m 1=flc1 at 4fan hm g& st I ...
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(a) d a f9vat , zu ro-r if Hllrfad "l=fTc1" ~ m "l=fTc1" cB" fc1Pll-lf01 if '34£Jlll ~~
m u Unl Icesfa a mm# ii itad are f4ah l, zTT ro-r if Hl!tf?id % 1

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(13) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if 6ala al snra zgc # grr fg it sh Re mrr #t ·{it hk srrr
uit gr rt vi Pu # qarRa 3nga, 3rt a grr uRa atu w a 6flG if fclITf
a1f@fr (2) 1998 tJNf 109 rr fgar fag. Tg st I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after,. the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(4) a€ha war«a zca (3r#ta) Rural, 2oo #Ru a oiafa Rafe qua in zg-s i
at ufii i, hfa srer # qR are hf fetas 4h ma # #flap-mar vi srft
3rag #lt at-at ufai a rer fa 3ma fur urn afg [st# rr gar z.al gr sff
3ifa err 35-~ if fefffa #l # gar # re er tr-o rat 6t f ft et
a1fey
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfclis11 ~ cB" Wl2:f us- via a ya aa qt zn sat a @tat r21 20o/-t
~ctJ- ~ 3tR \J1'ITT x-i cr1 i7 gal snrar @t m 1 ooo /- ctJ- -c#R=r :ficfR ctJ- ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tar zea, atu sqri yea vi ar a a4l#tr nrnrf@raw ,fa 3fla'
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) tr 5qr4 ca srf@fa, 1944 ctJ- tJNf 35-#1'/35-~3ifa­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(c/J) '3cfdf8ifuld qR-c;\Jq 2 (1) cf) if sT, 3rt # srarar 6t 3rft, ar@ct a#e #tr zcq,
tu qrca ya ala 3gt#ta znznf@raw( fRrez) al ufr 2ft 4]fl, 3anarra
if 2ndmffi, is!§J..llctl 'l-fcFl', 0-lfl../.cll, FR''c.1../..-JIJI'{, diQJ..JQlis!IQ-3sooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. i. ppeals
other than as mentioned in para-2(i) (a) above. ,< ·
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of. Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.1 o;ooo/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) 4fa gr 3mgr ii { qe smesgii a rat ±ta & it r@ta p sitar fg #a mr rar
sqfa int fur urn ar; gr sz a stgg sf fa frur qt arf sa fg
qe,Ren,fa 3rat)a urn,f@ravwrst ya arg z alaar at y 3ma fhu urar &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

urzarau zrcassrfenfru 197o zrerriziif@a #t 1gr-1 # afc=rfu f.:rtllftcr fcpq ~ '3cR1
3rd ur corr zpenfnf Rufa7 If@alt a an?r a r@ta #6t v yfu6.so h
cblrltllll&lll ~- RcBc cYJTlT m-.--iT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

<a 3it ii@r ii at irvraar fr#i cB1" a}ht #ft zrt 3raffa fan ulat & it
#tar zyca, 4hr sari zcen vi al3r4l#hr urzuf@raw (aruffaf@) fr, 1982 ff2a
&r

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o #tr zye, a srrai zres vi @hara 3r4ta =nznf@raw1(free),?
,Re37#hat # ah i afcnjrDemand) vi is(Penalty) T 1o% qas par
efaf ? tzraiif@, off@raaqaw o a?tssq & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#4la3Taca sit hara h siafa, sf@ta@tr "afarst#ir(Duty Demanded)­
a. (Section)gs +DbasafufRaft,
gs frea@z2fezst rfI;
as haze fuit #u 6haa2a nfI.

> uqasrr v«if@arftuseqf sar6lgerm, srfht' anfre ah kfzqaasa f&IT TIT
t '

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 3mar # #R er@ha u@rawhwarss zyeso erzrar zyesou zus Ralf@a gt atr fagTprea 1o%

4ratu 2it srzibaaaus f@a1f@a itasaus 1ogaru#lsta7el
In view of above, an appeal against this order shall lie before the Tribu -I-ef}.-~ment of

10% of the duty demanded where duty or duty and penalty are in dispu · ·y where
penalty alone is in dispute." ·
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ORDER IN APPEAL

The present appeal has been filed by M/s. Jagdish Haribhai

Parmar, 1296 121 Khodiyar Nagar, Hemtaji Maharaj Nicha,

Behrampura, Ahmedabad, Gujarat- 380 022 (hereinafter referred

to as the "appellant) against Order 1n Original No.

MP/ 139/DC/Div-IV/22-23 dated 20.12.2022 [hereinafter referred

to as "impugned order"] passed by the Deputy Commissioner,

Division IV, CGST, Commissionerate Ahmedabad South (hereinafter

referred to as "adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant

were not registered with Service Tax department. They are holding

PAN No. ARHPP9379F. As per the information received from the 0
Income Tax Department, the appellant had earned substantial

service income from services during F.Y. 2015-16, however they did
not obtain service tax registration and did not pay service tax on

such income from service. The appellant were called upon to

submit the documents, however, the appellant failed to submit the

required details / documents. Therefore, the appellant were issued

Show Cause Notice bearing No. IV/Div. -IV/SCN-444/2020-21

dated 22.04.2021, wherein it was proposed to:

i)

b)

3.

a)

b)

Demand and recover an amount of Rs. 2,69,265/- under

proviso to Sub Section (1) of Section 73 of the Finance Act,

1994 along with interest under section 75 of the Finance Act

1994 (hereinafter referred to as 'the Act).

Impose penalty under the provisions of Section 70, 77 (1)
and 78 of the Act.

The SCN was adjudicated vide the impugned order wherein:

The demand of service tax amounting to Rs. 2,69,265/- was
confirmed along with interest.

Penalty amounting to Rs. 2,69,265/- was imposed under-..-.
4
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section 78(1) of the Act.

c) Penalty amounting to Rs. 10,000/- was imposed under

section 77 (1) of the Act.

d) Penalty amounting to Rs. 5,000/- was imposed for not

submitting the documents.

e) Penalty amounting to Rs. 40,000/- was imposed under

section 70 of the Act.

4. Being aggrieved ,with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds. They have submitted copy of

supporting documents viz. 26AS, Income Tax Return and statement

of Income, Profit & Loss Account and Balance Sheet for the F.Y.

2015-16.

► During the impugned period the appellant being a government

registered contractor was providing service to local authorities

only. The said service is exempted under mega exemption

Notification 12/2012-Service Tax dated 17.03.2012 and hence

the appellant are not liable to pay service tax.

► In respect of taking service tax registration the appellant submits

that as they are not liable to pay the service tax, they are not

required to obtain Service tax registration under the provision of

section 69 of Act.

}> As the appellant are not liable to pay servce tax and are

exempted under the provision of Notification of 12/2012-ST dated

17.03.2023 there is no willful suppression of facts nor

contravention of any provisions of the Act and therefore invoking

provision of section 73(1) of Act along with interest under section

75 of the Act and penalty under section 78 of the Act are not

proper.

5. Personal Hearing in the case was held on 11.08.2023 Shri

LS. Saiyad, Tax Consultant, appeared on behalf of appellant for the

hearing. He reiterated the submissions made 1n appeal

memorandum. He submitted that the . - ed works
5
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contract service regarding repairing of roads to Ahmedabad

Municipal Corporation, which is exempt from service tax. Further

he submitted that the adjudicating authority had passed the

impugned order on ex-parte basis, without verifying the nature of

service provided. He submitted Form 26AS and other supporting

documents and requested to set aside the order.

6. · · The appellant vide letter dated 24.08.2023 submitted copy of

copy of Registration Certificate in AMC.

7. I have gone through the facts of the case, submission made

in the Appeal Memorandum, the submission made at the time of

personal hearing and the material available on record. The issue

before me for decision is whether the impugned order passed by the

adjudicating authority confirming demand of service tax amount of

Rs. 2,69,265/- along with interest and penalties, considering the 0
facts and circumstances of the case, is legal and proper or

otherwise. The dispute pertains to the period FY. 2015-16.

8. It is observed that the demand of service tax was raised

against the appellant on the basis ofthe data received from Income

Tax department. It is stated in the SCN that the nature of the

activities carried out by the appellant as a service provider appears

to be covered under the definition of service; appears to be not

covered under the Negative List of services as per Section 66D of

the Act and also declared services given in 66E of the Act, as O
amended. However, nowhere in the SCN it is specified as to what

service is provided by the appellant, which is liable to service tax

under the Act. No cogent reason or justification is forthcoming for

raising the demand against the appellant. It is also not specified as

to under which category of service, the non-payment of service tax

is alleged against the appellant. The demand of service tax has been

raised merely on the basis of the data received from the Income Tax.

However, the data received from the Income Tax department cannot

form the sole ground for raising the demand of service tax.

8.1 I find in pertinent to refer to Instruc' ate 26.10.2021
6
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issued by the CBIC, wherein it was directed that:

"It was further reiterated that demand notices may not be
issued indiscriminately based on the difference between the

ITR-TDS taxable value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions of the Board to

issue show cause notices based on the difference in ITR-TDS

data and service tax returns only after proper verification of

facts, may be followed diligently. Pr. Chief Commissioner/Chief

Commissioner(s) may devise a suitable mechanism to monitor

and prevent issue of indiscriminate show cause notices.

Needless to mention that in all such cases where the notices
have already been issued, adjudicating authorities are expected

to pass a judicious order after proper appreciation of facts and

submission of the noticee."

8.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has

been issued only on the basis of the data received from the Income

Tax department. Therefore, on this very ground the demand raised

vide the impugned SCN is liable to be dropped.

9. The adjudicating authority had confirmed the demand of

Service Tax in the impugned order by not considering exemption

benefit under Sr. No. 13 (a) and 25 (a) of the Notification No.

25/2012-ST dated 20.06.2012 to the appellant, inter alia, holding

that the appellant have not produced any evidence to prove that

the said amount credited in their account 1s against services

provided to Government, a local authority or a governmental

authority by way of carrying out any activity in relation to any

function ordinarily entrusted to a municipality in relation to water

supply.

10. For ease of reference, I reproduce the relevant provision of Sr.

No. 13 (a) and 25 (a) of Notification -ST dated

7
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20.06.2012 as amended vide Notification No. 06/2015 dated

01.03.2015 (effective from 01.04.2015), which reads as under:

"NotificationNo. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise ofthe powers conferred by sub-section
(I) ofsection 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter
referred to as the said Act) and in supersession ofnotification No.
12/2012- Service Tax, dated the 17th March, 2012, published in the
Gazette ofIndia, Extraordinary, Part IL Section 3, Sub-section (@)
vide number G.S.R. 210 (E), dated the 17th March, 2012, the
Central Government, being satisfied that it is necessary in the
public interest so to do, hereby exempts the following taxable
services from the whole of the service tax leviable thereon under
section 66B ofthe saidAct, namely:­

I .

2 .

3 ..

0
13. Services provided by way of construction , erection,
commissioning, installation, completion, fitting out, repair, maintenance,
renovation, or alteration of,

(a) a road, bridge, tunnel, or terminal for road transportation for use by
general public;

15·......·.···..

25. Services provided to Government, a local authority or a governmental
authority by way of­

(a) carrying out any activity in relation to any function ordinarily
entrusted to a municipality in relation to water supply, public health,
sanitation conservancy, solid waste management or slum improvement
and upgradation; or

11. In view of the above proviso of Sr. No. 13 (a) and 25 (a) of

Notification No. 25/2012-ST dated 20.06.2012 as amended vide

Notification No. 06/2015 dated 01.03.2015, it is amply clear that if

the appellant provided services by way of carrying out any activity

in relation to any function ordinarily entrusted to a municipality in

relation to water supply, services provided by way of construction,

erection, commissioning, installation, completion, fitting out,

repair, maintenance, renovation, or alteration of, a road, bridge,

tunnel, or terminal for road transportation for use by general

public the services provided by the appellant is exempted one.
8
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12. On verification of the various documents submitted by the

appellant, viz. copy of contracts with Ahmedabad Municipal

Corporation, copy of work completion certificate issued by City

Engineer, AMC and Form 26AS for the FY. 2015-16, I find that the

appellant had provided servces to Ahmedabad Municipal

Corporation related to supplying water tanker at different place in

Ahmedabad and supplying labourers and machinery at various

places in Ahmedabad for construction of Road. Therefore, the said

services were exempted as per Sr. No.13 (a) and 25 (a) of

Notification No. 25/2012-ST dated 20.06.2012 as amended vide

Notification No. 06/2015 dated 01.03.2015. Under the

circumstances, I find that the version of the appellant that they

were engaged in the services by way of carrying out any activity in

relation to any function ordinarily entrusted to a municipality in

relation to water supply, services provided by way of construction,

erection, commissioning, installation, completion, fitting out, repair,

maintenance, renovation, or alteration of, a road, bridge, tunnel, or

terminal for road transportation for use by general public and that

consideration so received against providing such services were

exempted vide Sr. No. No.13 (a) and 25 (a) of Notification No.

25/2012-ST dated 20.06.2012 as amended vide Notification No.

06/2015 dated 01.03.2015 has to be considered in their favour in

absence of any contrary evidences brought on record by the

adjudicating authority. I find that it is a well settled legal position

that the phrases and wordings used in the statutes have to be

interpreted strictly and cannot be interpreted to suit one's

convenience as it may defeat the objective/purpose of Legislature.

As a principle of equity, no tax can be imposed by inference or

analogy or assumptions or presumptions. In the case of State of

Rajasthan Vs Basant Agrotech (India) Ltd. [2014 (302) ELT 3

(SC)], the Hon'ble Supreme Court has held that if the case is not

covered within the· four corners of the provisions of the taxing

statute, no tax can be imposed by inference or by analogy or by

trying to probe into the intention of the legislature and by

considering what was the subst tter and 1n

9
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interpreting a taxing statute, equitable considerations are entirely

out of place.

13. Since the demand of service tax is not sustainable on merits

there does not arise any question of interest or penalty in the matter.

14. Accordingly, in view of my foregoing discussions, I set aside the

impugned order passed by the adjudicating authority for being not

legal and proper and allow the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in
above terms.

Atteste

vwwen.dr Kumar)

Super'ntendent(Appeals)

CGST Ahmedabad.

BY RPAD[ SPEED POST

To
M/ s. Jagdish Haribhai Parmar,
1296 121 Khodiyar Nagar,
Hemtaji Maharaj Nicha,
Behrampura, Ahmedabad,
Gujarat- 380 022.

The Deputy Commissioner
CGST & Central Excise
Division IV, Ahmedabad South.
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(Shiv Pratap Singh)

Commissioner (Appeals)

Dated:))_.09.2023

Appellant

Respondent
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Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2. The Commissioner, CGST, Ahmedabad South
3. The Deputy/Assistant Commissioner, CGST, Division IV, Ahmedabad South
4. The Assistant Commissioner (HQ S ).,, , Ahmedabad South

(for uploading the OIA)
560ard Fe

I6. PA file ­
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